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ships create a pattern. If a deceptive prac-
tice is in place, the Dealership Manage-
ment System (DMS) programming en-
sures that the practice is repeated over and
over and over again.

In conducting a Reg Z and Reg M re-
view, ask your F&I manager to load a
Tommy Test retail deal and a Tammy Test
lease deal. Make sure that every aftermarket
and F&I product you sell is included in the
deals. Now print Tommy’s deal on every
single retail contract that is sitting on the
shelf in the F&I office and do the same with
every lease agreement for Tammy. Review
the results with a critical eye. If you aren’t
sure what constitutes a Reg M or Reg Z vio-
lation, consult with your attorney or an in-
dependent consultant.

Now the important part. Once you dis-
cover potential violations, pay the $100 to
get the programming changed so that the
information prints correctly. If you rely on
your F&I manager to cross out the error,
handwrite the correct information, get the
customer’s initials on the strikeover, and do
it 100 percent of the time, you will be sorely
disappointed.

Did you really expect your lenders to be
a watchdog? Don’t count on it. If the
lenders were watching, the contracts you
cash should not be subject to Regs Z and
M claims, but dealers continue to be sued
for and settle on violations. Take another
look at the dealer-lender agreement you
signed when you started doing business
with each bank. The agreement probably
has a warrant asserting your compliance
with Regs Z and M.

Once you've completed the Regs Z and
M review of your contracts and forms, and
made the appropriate changes in the DMS,
you have corrected much of the documen-
tation a plaintiff’s attorney uses to initiate a
class action lawsuit against your dealership.
But you're not done yet. Earlier, you looked
at the forms used in the sales and F&I
processes for content, that the forms pro-
vided the structure that protects the dealer-
ship. Now you need to check for proper ex-
ecution.

Five critical documents, if not properly
executed, tend to create roadmaps for the
plaintiffs’attorneys in class action litigation:
The Four Square, Buyer’s Order, F&I Menu,
Retail (or Lease) Agreement and Product
Enrollment Forme Alternativaly, the Frop

er execution of these five documents en-
hances your ability to defend yourself.,
What you should look for:

* The vehicle and product pricing is con-
sistent on all documents;

* The customer has signed each form;

* There are no “signature on file”, incon-
sistent signatures or missing signatures;

* The customer has signed at least three
different documents acknowledging and
accepting the price of the vehicle and all an-
cillary aftermarket and F&T products.

Finally, a litigation defense strategy re-
quires that a three tier auditing process be
established. The first tier requires the billing
clerk to use a checklist to ensure that all of
the required documents are in the file and
completed and signed before anyone is paid
on the deal. The second tier involves the of-
fice manager or controller reviewing a sam-
ple of deals on a monthly basis with a criti-
cal eye, auditing for compliance with the
E&I policy manual. Finally, an independent
opinion should be obtained on a quarterly
basis, either from your CPA, attorney or an
outside consultant.

TRAINING AND CERTIFICATION

The next time you visit your dentist,
check out the diplomas and certifications
on the wall in full view for all patients to
see. They probably include a diploma
from a prestigious university and a certifi-
cation from the American Dental Associa-
tion. This not so subtle posting of the
practioneer’s training and certification is
designed to help ease the patient’s anxiety
for what most people acknowledge is a
stressful necessity. Do you think the im-
pending visit to the “box” is any different
for your customer?

Of course, training and certification
have other benefits, such as establishing a
dealer principal’s expectations of accept-
able behavior, helping to improve the cus-
tomer’s satisfaction with the F&I experi-
ence and providing the managers with the
tools to do their job properly.

Two industry standard certification
courses that all sales and F&I managers
should immediately enroll into and suc-
cessfully complete are the Association of
Finance and Insurance Professionals
(www.afip.com) and the Institute For Fthi-
cal Behavior (www.theinstituteforethical-
behaviorcon). Your itsistence Ut 4l $a188
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and F&I managers satisfactorily complete
these courses sends a strong message about
your desire to conduct business in a fully
disclosed, compliant, non-deceptive, ethi-
cal manner.

Do IT AGAIN

Now that you've spent a significant
amount of time (or paid someone) to de-
velop and implement your litigation de-
fense strategy, and are sleeping a lot better
atnight, you can relax and move on, right?

Wrong answer!

There are too many variable at playina
litigation defense strategy to simply write a
policy manual, ask your billing clerk to use
a checklist and certify your present man-
agers. For example:

* Shocking news! You F&I director just
gave her notice and is going to work for a
competitor.

* Shocking news! Two of the 200 plus
plaintiff’s attorneys that just attended a
week long seminar on how to sue car deal-
ers pass your dealership every day on the
way to their office.

* Shocking news! Your new state Attor-
ney General joined the National Associa-
tion of Attorneys General (NAAG — how
appropriate) and has a list of deceptive
practices to pursue car dealers on.

* Shocking news! The FTC decided to
conduct a sweep of auto dealerships in
your community that advertise “Se Habla
Espanol” looking for compliance with the
Used Car Rule regarding the proper post-
ing of a Spanish translation Used Car
Guide on every vehicle offered for sale in a
Spanish language negotiation.

You can never rest. A properly struc-
tured and implemented litigation defense
strategy is circular in nature. Once you
complete the initial steps to establish your
litigation defense strategy, you must start
overagain... and again... and again. W
Editor’s note: Gil Van Over is the
Jounder and president of gvo3 Consuls-
ing, LLC (www.gvo3consulting.com), a
firm that specializes in developing and
implementing litigation defense strate-
gies for auto dealers. Gil also provides
expert witness testimony on behalf of
auto dealers. He can be reached at
(312) 961-9065 or by e-mail at
gldgvo3consulting com.



